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The year 2020 is a year that is quite surprising 
for various groups in the world, including in 
Indonesia. The presence of the COVID-19 pan-

demic has changed and affected various lines of life. 
No exception has an impact on the oil palm plantation 
industry which is Indonesia’s mainstay sector for na-
tional income and foreign exchange.

Indonesia is listed as one of the largest palm 
oil-producing countries in the world. The area of 
oil palm plantations in Indonesia currently reaches 
22.3 million hectares (Sawit Watch, 2020) with 30% 
of them owned by farmers. According to the Head 
of the Sub-Directorate of Agro Products, Directorate 
of Trade Security at the Ministry of Trade, Donny 
Tamtama Indonesia in the January-October 2020 
range, was able to achieve an export value of US$ 
15.95 billion or around Rp. 225.37 trillion (Ministry 
of Trade, 2020).1 

The oil palm plantation industry has a ma-
jor contribution to the national economy. Although 
considered a contributor, oil palm plantations are 
known to cause many problems in the field, ranging 
from environmental damage, agrarian conflicts, ne-
glected labor conditions, to the threat of food avail-
ability. Sawit Watch (2020) also noted that there were 
1061 communities in conflict with large-scale oil 
palm plantations.

1 https://www.cnnindonesia.com/ekonomi/20201217150850-92-583463/
nilai-ekspor-minyak-sawit-naik-di-tengah-pandemi-corona
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It is estimated that large-scale oil palm plantations will continue to ex-
pand to the eastern part of Indonesia. Indonesia still needs 12 million hectares 
of energy plantations to meet 50 million tons of CPO so that Indonesia will 
not need to import oil in the next 15 years. This energy plantation scenario is 
expected to be made in Papua, as one of the implementations of the manda-
tory biodiesel program in Indonesia (BPPT, 2020).

In the midst of alarming conditions due to the COVID-19 pandemic, 
the Indonesian House of Representatives together with the government 
agreed to issue a new policy in the form of Law no. 11 of 2020 concerning Job 
Creation. This Job Creation Law was officially ratified at the seventh Plenary 
Meeting of the House of Representatives of the Republic of Indonesia on Oc-
tober 5, 2020 and then signed by the President on November 2, 2020. 

The Job Creation Law regulates oil palm plantations in forest areas cov-
ering an area of 3.4 million hectares by offering a settlement model with the 
‘smells’ of abolition. The settlement model in the style of the Job Creation 
Law harbors the potential for settlement, there is the potential for permits to 
be ignored, not transparent, and lead to public losses and profits for only a 
few groups, as well as allegations of corruption being ignored.

There are at least three major groups of civil society organizations in 
expressing their rejection of the Job Creation Law, first, civil society alliances 
that look to optimize the positive things in the derivatives of the Job Creation 
Law such as ‘guarding’ Government Regulations so that the negative things 
in the Job Creation Law are at least impact can be reduced. The expressions 
of this civil society group are not very visible, and their numbers have not 
increased yet.    

Second, the civil society alliance expresses its rejection by ‘setting the 
tone’ of the importance of civil disobedience when the current government 
has done injustice to the conscience of the citizens. Civil disobedience is diso-
bedience to the state because of the injustices made by the state. Civil disobe-
dience is not disobedience that has a negative connotation, but is a civilized 
development and is more of an effort to correct unfair regulations (Thoreau, 
1991). 

Several conditions must be met when a citizen disobeys the law. This 
disobedience is acceptable if it fulfills three main conditions;2

• Civil disobedience is understood as a political movement aimed at a sense 
of community justice, so this movement is limited to various things that 
are seen as unfair. Concretely, this movement must be focused on actions 
that are deemed appropriate to eliminate injustice.

2 https://www.sanglah-institute.org/2020/10/thoreau-dan-pembangkangan-sipil.html
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• Civil disobedience can be justified if various efforts made in good faith to 
improve the situation do not get a good response from the authorities.

• Civil disobedience is more of a demand for the principle of justice, in par-
ticular, which states that everyone in the same situation should receive 
the same treatment. Community groups may be justified in committing 
civil disobedience as a last step in fighting for their rights after legal ef-
forts that failed to produce the desired results.

There are still constitutional legal efforts in the form of a judicial review 
of the Job Creation Act at the Constitutional Court which gave birth to other 
expressions of rejection of the Job Creation Act. Third, civil society alliances 
that express rejection of the Job Creation Law through judicial review at the 
Constitutional Court through formal or material lawsuits. One of the civil 
society alliances is the Committee for the Defender of Constitutional Rights 
(KEPAL), namely SPI, Bina Desa, SPKS, Sawit Watch, IHCS, KRKP, IGJ, PPNI, 
FIELD, KRuHA, JPPI, AOI, Jamtani, and FSPPB. How KEPAL’s expression 
of rejection of the Job Creation Law which is claimed to have violated the 
constitution formally so that it must be canceled by the Constitutional Court 
is contained in this book. For that, we appreciate the KEPAL friends who 
have tried to publish a formal lawsuit in the Constitutional Court into a more 
popular language that is easier to understand as a way to jointly educate and 
raise public awareness. Many thanks to KEPAL’s Legal Counsel, who gath-
ered at IHCS, IGJ, SPI, and others who cannot be mentioned. Finally, we hope 
that there will be synergy and consolidation among civil society groups who 
reject the Job Creation Law, a great job that is easy to say and not easy to do. 
Thank you.

Andi Inda Fatinaware
Executive Director of Sawit Watch
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“We are of the view that the existence of Law Number 
11 of 2020 concerning Job Creation (State Gazette of the 

Republic of Indonesia of 2020 Number 245) threatens the 
human rights of farmers in Indonesia, including members 
of the Jaringan Masyarakat Tani Indonesia. In the name of 

facilitating investment and job creation, the Job Creation Act 
changes several laws that have been the foundation for the 
implementation of food sovereignty, and the protection of 

farmers’ human rights in Indonesia.” 

Kustiwa S. Adinata, Chairman of the National JAMTANI
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An objective perspective is needed, to be pre-
cise in analyzing the ease of doing business, 
so that the answers are not patchy. There is a 

deregulation policy to cut bureaucratic paths, but on 
the other hand, new regulations are born so that they 
do not have an impact on the progress of ease of doing 
business. This shows that the problem is not only in 
the regulations and the implementation of the regu-
lations, but some conditions are not answered by the 
regulations.

Providing ease of doing business and conveni-
ence for foreign investment, in fact in the history of 
the Indonesian government’s policy is nothing new. 
In order to encourage foreign capital to invest in In-
donesia, President Sukarno passed Law 78/1953 con-
cerning Foreign Investment, However, the politics of 
confrontation and nationalization of foreign compa-
nies have made foreign investment reluctant to enter. 

In the New Order era, the first law to be passed 
was the Foreign Investment Law. Even though the 
law still has President Sukarno signed, it was actu-
ally General Suharto who was the chairman of the 
Ampera Cabinet Presidium who created it. Follow-
ing later to launch investment, the New Order passed 
the Basic Mining Law and the Basic Forestry Law. 
However, at the end of the New Order, there was an 
economic crisis followed by a political crisis that led 
to the collapse of the New Order regime. 

Foreword
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The post-New Order reforms led to the replacement of the three laws 
mentioned above, but the efforts of the Government and the House of Repre-
sentatives in providing facilities for investment through the formation of laws 
violated the 1945 Constitution as determined by the Constitutional Court.

The Job Creation Act just repeats the policy of providing convenience 
for investment through the formation of legislation, this time wrapped in 
the concept of an omnibus law. The problem is that the new concept in the 
formation of laws in Indonesia is not supported by the formal performance 
of the formation of good laws, thus violating the constitutional rights of the 
Indonesian people. 

It is then the constitutional duty of advocates and paralegals to facilitate 
legal political initiatives of community organizations to apply for a review of 
the Job Creation Act at the Constitutional Court. For that, personally, I would 
like to thank the young advocates who have taken sides with the people.

Janses E Sihaloho who facilitated the consolidation of advocates. Be-
nidikty Sinaga, who coordinated the advocates from the preparation period 
to the trial. Maria Wastu Pinandito and Imelda, who supervised the prepara-
tion of the power of attorney, lawsuit, list of evidence, and communication 
with the clerk of the Constitutional Court; Riando Tambunan, who accompa-
nied the drafter. Moch. Taufiqul Mujib, facilitator of discussion of community 
organizations in the initial meeting. And fellow advocates who participated 
in the preparation and trial, namely Ridwan Darmawan David Sitorus, Anton 
Febrianto, Priadi, Arif Suherman, Reza, Muhammad Rizal Siregar, Christian 
A Panjaitan, Markus Manumpak Sagala, Aulia Ramadhandi, Putra Rezeki 
Simatupang, and Maulana. 

Thanks to Lodji from Bina Desa, who volunteered to coordinate the 
organizational coalition of applicants for the review of the Job Creation Law, 
and the coalition mobilizers: Muhammad Reza, Ahmad Surambo, Agus Ruli 
Ardiansah, Marcel Andry, and Rahmi Hertanti. 

The text of this book is sourced from the petition for review of the Job 
Creation Act, so it can be said that this book is the result of the collective 
thought of the petitioners and the legal team.

Hopefully, this book will become a critical legal political education ma-
terial and a means of promoting and defending the constitutional rights of 
the Indonesian people.

Jakarta, June 2021
Gunawan

Author
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On January 22, 2020, the House of Representa-
tives of the Republic of Indonesia (DPR RI) 
established the Draft Job Creation Law as a 

Priority for the 2020 National Legislation Program 
(Prolegnas).

The bill was rejected by several Provincial Gov-
ernments, Regency/Municipal Governments, Provin-
cial People’s Representative Councils, Regency/City 
Regional Representative Councils and met resistance 
from the masses of the people.

In response to the enactment of the Job Crea-
tion Act, several organizations that have been pro-
moting and defending constitutional rights through 
legal reform and judicial review at the Constitution-
al Court have decided to form an action committee 
called Komite Pembela Hak Konstitusional (KEPAL)

Komite Pembela Hak Konstitusional (KEPAL) 
expressed the following views: 
1. The existing legal options to cancel the Job Crea-

tion Act are carried out through two mechanisms, 
namely: First, asking the president to issue a Gov-
ernment Regulation in Lieu of Law (Perppu); and 
Second, through a request for a formal review 
and a material review of the Job Creation Act to 
the Constitutional Court. The choice of law has 
different consequences, especially in placing the 
role of civil society to oversee every process and 
defend the constitutional rights of the people in 
the formation of law;

Executive Summary
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2. The current dynamics, the choice to issue the Perppu is still very much 
dependent on the President’s decision. The role of civil society in this pro-
cess is also limited to offering opinions. On the other hand, the Constitu-
tion and the Law on the Constitutional Court provide space for citizens 
to demand and fight for their constitutional rights, through formal and 
material examinations to the Constitutional Court. This choice also an-
ticipates the President not issuing a Perppu. The formal review of the Job 
Creation Act is relevant and very urgent at this time considering that it is 
only given a maximum time of 45 days to apply since it is recorded in the 
State Gazette;

3. The urgency of formal review is not just to thwart the Job Creation Act, 
more than that it is to guard the independence of the Constitutional Court 
as the Constitutional Guard in implementing and executing decisions, de-
fending the interpretation of the Constitutional Court regarding constitu-
tional rights in various Constitutional Court Decisions that are final and 
binding;

Because it is a constitutional right, Indonesian citizens who feel that 
the process of forming a law is not following the procedure can file a law-
suit against the process of forming a law to the Constitutional Court. In the 
mechanism at the Constitutional Court, the procedure for the formation of 
law is called a Formal Review.

Errors in the procedure for the formation of the Job Creation Law in-
clude: 1. No academic draft; 2. No public participation; 3. Some articles are 
not clear in their formulation; 4. Uncertainty on the draft of the bill; 5. Chang-
es after being ratified; and 6. Omnibuslaw is Unknown in the Indonesian 
Legal System. 

In addition to being formally wrong, the Job Creation Law is also ma-
terially wrong, including contradicting the principles of food sovereignty by 
facilitating food imports, not limiting foreign investment in horticultural ag-
riculture, and facilitating the conversion of agricultural land. 

The Job Creation law has the potential to hinder the provision of land 
for the agrarian reform object by changing the provisions on the obligation 
to facilitate the development of community gardens around the plantation.

The Job Creation Law has the potential to create legal uncertainty and 
reduce legal protection for workers/laborers. And the Job Creation Law has 
the potential to violate the right to education by expanding the commerciali-
zation of education.
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The Job Creation Act does not strengthen the regulation in the context 
of respecting, protecting, and fulfilling the right to food, especially in the pro-
gressive realization of the fulfillment of the right to food based on optimizing 
productive resources through agrarian reform policies to realize food sover-
eignty based on the production of farmers, fishermen, and communities that 
are working in the countryside. 

The Job Act expands food liberalization, commercialization of educa-
tion, and a free labor market. This shows the old paradigm, namely the effort 
to invite investment by making low wages a comparative advantage. To sup-
port low wages, food prices must also be cheap by relying on food imports, 
and a link and match education system, meaning that educated workers are 
“screws” of investment machines. 

Previously, democratic procedures were used to liberalize the econo-
my, natural resources, employment, and others, and now, in the formation of 
the Job Creation Law, the procedures have also been violated. 

For this reason, legal reform is needed that can be used as the basis of 
government in the progressive realization of the fulfillment of the constitu-
tional rights of the Indonesian people.

RECOMMENDATION 
1. The constitutional struggle of the people’s movement that has resulted 

in the decisions of the Constitutional Court must be used as the basis for 
the government/local government, the House of Representatives (DPR)/
Regional People’s Representative Council (DPRD), and courts.

2. The people’s movement must guard the constitutional rights as stated in 
the 1945 Constitution as well as those contained in the decisions of the 
Constitutional Court; 

3. Strengthening legal aid and solidarity with communities who are vic-
tims of development injustice.
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“The Job Creation Law is unconstitutional without a procedural 
mechanism regulated by legislation. This record is tested based 

on the constitution, so we will see the value on a legal basis 
so that the test can become a basic guideline for the people’s 

movement.” 

Budi Laksana, Secretary General of SNI 

“This book is worth reading because it describes the formal and 
material defects in Law 11/2021 concerning Job Creation from 
various elements. SPI considers that several articles in the Job 
Creation Law do not protect and do not strengthen the position 
of farmers and people working in rural areas. This can be seen 

from the accommodation of the substance of the Land Bill which 
received a massive rejection on September 24, 2019. Such 
as setting up Land Banks, strengthening Management Rights, 

and Flats (Sarusun) for Foreigners. The Job Creation Law also 
clearly makes it easier for food imports, entry and exit of seeds, 

and Genetically Modified Organisms (GMOs) to be registered 
and circulated in Indonesia.” 

Henry Saragih, Chairman of the Serikat Petani Indonesia (SPI)
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RUSHED WORK

On January 22, 2020, the House of Representa-
tives of the Republic of Indonesia (DPR RI) 
established the Draft Job Creation Law as a 

Priority for the 2020 National Legislation Program 
(Prolegnas).

The bill was rejected by several Provincial Gov-
ernments, Regency/Municipal Governments, Provin-
cial People’s Representative Councils, Regency/City 
Regional Representative Councils and met resistance 
from the masses of the people.

However, the refusal was not listened to by 
the Central Government and the House of Repre-
sentatives of the Republic of Indonesia. Instead, the 
Central Government and the Indonesian House of 
Representatives rushed to ratify the Job Creation Bill 
without listening to the aspirations of the Regional 
Government, DPRD, and the masses of the people. 
Since entering the National Legislation Program on 
January 22, 2020, until its promulgation on Novem-
ber 2, 2020, it only took less than one year. 

 

Democracy Prosedure1C
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A
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Letters from the Provincial Government, Regency Regional Government, 
Provincial DPRD, and Regional DPRD Regarding Refusal to Ratify the 

Job Creation Bill into Law3

Letter from the Provincial 
Government and Regency/City 

Government to the President of the 
Republic of Indonesia

Letter from the Provincial DPRD and 
Regency DPRD to the Chairman of the 

House of Representatives of the Republic 
of Indonesia

1. Governor of West Java; 
2. Governor of East Java;
3. Governor of the Special Region 

of Yogyakarta;
4. Governor of West Kalimantan;
5. Riau Governor;
6. Governor of West Sumatra;
7. Governor of Central Sulawesi;
8. Governor of South Sumatra; and  
9. Karawang Regency Government.

1. Regional People’s Representative Coun-
cil (DPRD) of Sumbawa Regency;

2. Regional People’s Representative Coun-
cil (DPRD) of Sumedang Regency;

3. Regional People’s Representative Coun-
cil (DPRD) of North Labuhan Batu Re-
gency;

4. The Regional People’s Representative 
Council (DPRD) of South Kalimantan 
Province;

5. The Regional People’s Representative 
Council (DPRD) of Brebes Regency;

6. Regional People’s Representative Coun-
cil (DPRD) of Riau Province;

7. Regional People’s Representative 
Council (DPRD) of Southeast Sulawesi 
Province;

8. Regional People’s Representative Coun-
cil (DPRD) of Asahan Regency;

9. The Regional People’s Representative 
Council (DPRD) of Banjar City;

10. Regional People’s Representative Coun-
cil (DPRD) of East Aceh Regency; and 

11. The Regional People’s Representative 
Council (DPRD) of Southwest Aceh Re-
gency. 

However, the refusal was not listened to by the Central Government 
and the House of Representatives of the Republic of Indonesia. In fact, the 

3	 Advocacy	Team	to	sue	the	Omnibus	Law,	List	of	Evidence	of	Application	for	Formal	Examination	of	Law	Number	
11	of	2020	concerning	Job	Creation	(State	Gazette	of	the	Republic	of	Indonesia	of	2020	Number	245,	Supple-
ment	to	the	State	Gazette	of	the	Republic	of	Indonesia	Number	6573)	Against	the	Constitution	of	the	Republic	
of	Indonesia	of	1945,	Jakarta,	November	19,	2020
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Central Government and the Indonesian House of Representatives hastily 
passed the Job Creation Bill without listening to the aspirations of the Re-
gional Government, DPRD, and the masses of the people.

Some of the laws that were amended through the Job Creation Act 
were the result of pressure from the World Trade Organization (WTO), the 
Government of Indonesia through letter number WT/DS477/21/Add.13 WT/
DS478/21/Add.13 dated 18 February 2020, to the WTO, which guarantees to 
amend 4 (four) laws, namely:

1. Law Number 18 of 2009 concerning Livestock and Animal Health;
2. Law Number 13 of 2010 concerning Horticulture;
3. Law Number 18 of 2012 concerning Food; and 
4. Law Number 19 of 2013 concerning the Protection and Empowerment of 

Farmers;

Then on October 5, 2020, in the Plenary Meeting, the House of Repre-
sentatives and the Government ratified the Draft Law on Job Creation into 
law.

Furthermore, on November 2, 2020, the President of the Republic of 
Indonesia promulgated the Draft Law on Job Creation into Law Number 11 
of 2020 concerning Job Creation (State Gazette Number 245, Supplement to 
the State Gazette of the Republic of Indonesia Number 6573).

Thus, Law Number 11 of 2020 concerning Job Creation, from the time it 
was included in the National Legislation Program on January 22, 2020, until 
its promulgation on November 2, 2020, only took less than one year. 

The rapid process of establishing the Job Creation Law has raised con-
cerns, one of which is from Professor Maria Farida. Professor Maria Farida’s 
concern is if the desire to form an Omnibus Law that is passionate without 
being based on careful and in-depth study ends in vain. Not to mention, if the 
Omnibus Law is implemented, it will create new problems in the system of 
drafting laws and regulations. Professor Maria Farida said, “I am afraid this 
will create legal uncertainty and make it difficult for all of us.”4 

DEFENDING THE RIGHTS OF CONSTITUTIONAL DEMOCRACY

In response to the enactment of the Job Creation Act, a number of or-
ganizations that have been promoting and defending constitutional rights 

4		 HUKUMONLINE.COM,	 https://www.hukumonline.com/berita/baca/lt5de4f9c9216d0/kekhawatiran-maria-
farida-terkait-omnibus-law,	Selasa	03	Desember	2019	
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through legal reform and judicial review at the Constitutional Court have 
decided to form an action committee called Komite Pembela Hak Konstitu-
sional (KEPAL), which consist of:

1. Serikat Petani Kelapa Sawit (SPKS);
2. Serikat Petani Indonesia (SPI);
3. Serikat Nelayan Indonesia (SNI);
4. Bina Desa Sadajiwa Foundation (Bina Desa);
5. Sawit Watch (SW);
6. Indonesian Human Rights Committee for Social Justice (IHCS);
7. Koalisi Rakyat untuk Kedaulatan Pangan (KRKP);
8. Indonesia for Global Justice (IGJ);
9. Persaudaraan Perempuan Nelayan Indonesia (PPNI);
10. Farmer Initiative for Ecology, Livelihood, dan Democracy (FIELD);
11. Koalisi Rakyat untuk Hak Atas Air (KRuHA);
12. Jaringan Pemantau Pendidikan Indonesia (JPPI);
13. Aliansi Organis Indonesia (AOI);
14. Jaringan Masyarakat Tani Indonesia (Jamtani); and
15. Federasi Serikat Pekerja Pertamina Bersatu (FSPPB)

KEPAL is of the view that the Job Creation Law has been unconstitu-
tional since the process of its formation. The Job Creation Law was ratified at 
the seventh Plenary Meeting of the House of Representatives of the Republic 
of Indonesia on October 5, 2020, and signed by the President on November 2, 
2020, promulgated as Law Number 11 of 2020 concerning Job Creation. 

The Job Creation Act changes the material of several cross-sectoral laws 
which include sectors related to manpower, land, plantations, agriculture, 
fishing, education, and MSMEs. The changes here include the addition and 
deletion of articles in several original laws to be further packaged in one 
“special” law material entitled Job Creation which can inevitably cause seri-
ous problems, considering that these material changes immediately influence 
the philosophy and direction of policy in the relevant sectors. The govern-
ment’s efforts to integrate the system of agriculture, plantations, fisheries, 
food, land, water, and education into the free market system in the Job Crea-
tion Act are feared to have an impact on hindering the advancement of these 
sectors which are aligned with the ideals of national development based on 
the mandate in the 1945 Constitution, and conversely, it can further regress 
the spirit of sovereignty and protect the rights of citizens in it.
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The Indonesian government even asked the Indonesian House of Rep-
resentatives to immediately discuss the Job Creation Bill in the annual prior-
ity National Legislation Program. The background that made the govern-
ment ask for this was due to pressure from the World Trade Organization 
(WTO) to immediately ratify the Job Creation Bill. This can be proven by the 
existence of a letter from the Government of Indonesia recorded at the WTO 
with the number WT/DS477/21/Add.13, WT/DS478/21/Add.13 on February 
18, 2020, which will essentially amend 4 (four) National Laws through the 
Job Creation Act to comply with the provisions of the World Trade Organi-
zation (WTO). The four laws include: Law Number 13 of 2010 concerning 
Horticulture, Law Number 18 of 2012 concerning Food, Law Number 19 of 
2013 concerning Protection and Empowerment of Farmers, Law Number 18 
of 2009 concerning Livestock and Animal health.

Besides containing many problems in the material aspect, for farmer 
organizations, fishermen, education activists, and other elements of civil 
society who are actively fighting for constitutional rights, the Job Creation 
Act is not sufficient to have a strong legal basis because it does not meet the 
requirements of the stages based on the formation of laws and regulations. 
In other words, the Job Creation Act is unconstitutional because it does not 
have a proper and adequate legal basis for the formation process. Among the 
deviations that appear in the process of forming the Job Creation Act is the 
lack of openness and participation of all interested elements of society. Even 
the bad practice of the legislative process of this law does not stop when it is 
ratified by the DPR RI, but after its promulgation, it still contains formulation 
errors that have an impact on the substance of the articles it contains. The 
state of formal defects inherent in the Job Creation Act can inevitably give 
rise to a chain of injustice and legal uncertainty in its implementation. 

The rejection of the Job Creation Law from the beginning has been 
carried out by various elements of society, including farmers, planters, and 
small fishermen who were not involved in the process of its formation, even 
though the substance in these articles is also very closely related and can 
have a systemic impact on the sector where they work and depend on their 
future. In response to this, the Komite Pembela Hak Konstitusional (KEPAL) 
expressed the following views: 
1. The existing legal options to cancel the Job Creation Act are carried out 

through two mechanisms, namely: First, asking the president to issue a 
Government Regulation in Lieu of Law (Perppu); and Second, through a 
request for a formal review and a material review of the Job Creation Act 
to the Constitutional Court. The choice of law has different consequences, 
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especially in placing the role of civil society to oversee every process and 
defend the constitutional rights of the people in the formation of law;

2. The current dynamics, the choice to issue a Perppu is still very much de-
pendent on the President’s decision. The role of civil society in this pro-
cess is also limited to offering opinions. On the other hand, the Constitu-
tion and the Law on the Constitutional Court provide space for citizens 
to demand and fight for their constitutional rights, through formal and 
material examinations to the Constitutional Court. This choice also an-
ticipates the President not issuing a Perppu. The formal review of the Job 
Creation Act is relevant and very urgent at this time considering that it is 
only given a maximum time of 45 days to apply since it is recorded in the 
State Gazette;

3. The urgency of formal review is not just to thwart the Job Creation Act, 
more than that it is to guard the independence of the Constitutional Court 
as the Constitutional Guard in implementing and executing decisions, de-
fending the interpretation of the Constitutional Court regarding constitu-
tional rights in various Constitutional Court Decisions that are final and 
binding;

4. The Job Creation Act does not really mean “creating work” for small 
farmers and fishermen, but overhauling the law related to farmers and 
fishermen without the participation of farmers and fishermen, which in 
turn harms the protection of the rights of small farmers and fishermen. 
Abandoned agrarian reform ideals, food sovereignty hostage, the weak-
ening of the sustainable plantation system, and also the national educa-
tion system. This shows that the Job Creation Law is discriminatory since 
the process of planning, drafting, and discussing it;

5. The promulgation and enforcement of the Job Creation Law which, if 
proven to be formally flawed, would not be feasible for a state that up-
holds the law and the constitution. If not, then the case of malfunctioning 
of law formation will have precedent in the future so that it can become 
an opportunity for wider deconstruction in the national legal and regula-
tory system;

6. To defend the constitutional rights of the Indonesian people, KEPAL takes 
a stance that essentially defends the constitutional rights that have been 
harmed by the process of establishing the Job Creation Law by conduct-
ing a formal review of Law Number 11 of 2020 concerning Job Creation to 
the Constitutional Court (MK) above other options through the process of 
legislation and regulation.  
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CONSTITUTIONALITY OF THE FORMATION OF LAWS

The mandate stated in Article 20 of the 1945 Constitution is to give au-
thority to the House of Representatives as the holder of legislative power and 
the President as the holder of executive power who obtains a mandate from 
the Indonesian people to form and ratify laws governing state life. These are 
the principles of popular sovereignty as regulated in Article 1 paragraph (2) 
of the 1945 Constitution.  

In addition to relying on the principle of popular sovereignty, the Re-
public of Indonesia as a state of law as stated in Article 1 paragraph (3) of the 
1945 Constitution, the purpose of the formation of a law is to provide legal 
certainty that realizes social justice for all people. 

Thoughts, ideals, or ideas for the rule of law, apart from being related 
to the concepts of ‘rechtsstaat’ and ‘the rule of law’, are also related to the 
concept of ‘nomocracy’ which comes from the words ‘nomos’ and ‘cratos’. 
‘Nomos’ means norm, while ‘cratos’ means power. What is imagined as the 
determining factor in the exercise of power is the norm or law. Therefore, the 
term nomocracy is closely related to the idea of the rule of law or the princi-
ple of law as the highest authority.5  

In English terms developed by A.V. Dicey,6  it can be related to the prin-
ciple of “rule of law” which developed in the United States into the jargon 
of “the Rule of Law, and not of Man”. A.V. Dicey describes the existence of 
three important characteristics in every State of Law which he calls the term 
“The Rule of Law”, namely: 

1. Supremacy of Law. 
2. Equality before the Law. 
3. Due Process of Law.

The concept of the rule of law in continental Europe was developed by 
Immanuel Kant, Paul Laband, Julius Stahl, Fichte, and others by using the 
German term “rechtsstaat”. According to Julius Stahl, the concept of the rule 
of law which he calls the term ‘rechtsstaat’ includes four important elements, 
namely:

 
1. Protection of human rights. 
2. Power-sharing. 

5	 Prof.	Dr.	Jimly	Asshiddiqie,	Gagasan	Negara	Hukum	Indonesia,	http://www.jimly.com/makalah/namafile/135/
Konsep_Negara_Hukum_Indonesia.pdf,	diunduh	pada	31	Juni	2021

6	 Ibid.
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3. Government by law. 
4. State Administrative Court. 

The four principles of ‘rechtsstaat’ developed by Julius Stahl above can 
be combined with the three principles of ‘Rule of Law’ developed by A.V. 
Dicey to mark the characteristics of the modern rule of law today. In fact, by 
“The International Commission of Jurist”, The principles of the rule of law are 
coupled with the principle of independence and impartiality of the judiciary, 
which nowadays is increasingly felt as absolutely necessary in every demo-
cratic country. The principles that are considered important characteristics of 
the rule of law according to “The International Commission of Jurists” are:7  

1.  The state must obey the law. 
2.  The government respects individual rights. 
3.  An independent and impartial judiciary.

Meanwhile in Indonesia, Jimly Asshiddiqie explained that the ideals of 
a legal state in Indonesia must rely on thirteen basic principles or principles 
that support the establishment of a modern state. One of the main principles 
is the principle of legality (due process of law). According to Jimly Asshid-
diqie, in every state of law, it is required to apply the principle of legality 
in all its forms, namely that all government actions must be based on valid 
and written laws and regulations. The written statutory regulations must ex-
ist and apply first or precede administrative actions or actions taken. Thus, 
every act or administrative action must be based on ‘rules and procedures 
(regels).8 

Thus the formation of law in order to fulfill the principles and objec-
tives as mentioned above must be democratic, systematic, based on data and 
information, and protect the constitutional rights of the people.

The 1945 Constitution has provided stipulations for the procedure for 
the formation of laws as follows:
1. The House of Representatives and the President have the right to submit 

draft laws; 
2. The draft law is discussed jointly by the House of Representatives and the 

President for mutual approval;
3. The President ratifies a draft law that has been mutually agreed to be-

come a law.

7	 Ibid.
8	 Ibid.
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4. If the jointly approved draft law is not ratified by the President, then 
within 30 days of the approval of the draft law, the draft law becomes law 
and must be ratified.

Furthermore, Article 22A of the 1945 Constitution stipulates that fur-
ther provisions on the procedure for the formation of laws are regulated by 
law. Based on this mandate, Law Number 12 of 2011 concerning the Estab-
lishment of Legislation was established as amended by Law Number 15 of 
2019 concerning Amendments to Law Number 12 of 2011 concerning the Es-
tablishment of Legislation.

Based on the law as mentioned above, the stages of law formation are:

1. Planning;
2. Compilation;
3. Discussion;
4. Ratification or determination; and
5. Promulgation.

Because it is a constitutional right, Indonesian citizens who feel that 
the process of forming a law is not following the procedure can file a lawsuit 
against the process of forming a law to the Constitutional Court. 

In the mechanism at the Constitutional Court, the procedure for the 
formation of law is called a formal review. Based on Article 51A paragraph 
(3) of the Constitutional Court Law, it is stated that:

“If the petition for review is in the form of a request for a formal re-
view, the examination and decision carried out by the Constitutional 
Court is based on the laws and regulations governing the procedures 
for the formation of laws and regulations.”

Regarding the use of laws and regulations concerning procedures for 
the formation of laws and regulations in formal examinations, the Constitu-
tional Court in Decision Number 27/PUU-VII/2009 thinks:

“......, according to the Court, if the benchmark for formal examination 
must always be based on the articles of the 1945 Constitution alone, 
then it is almost certain that there will never be a formal examination 
because the 1945 Constitution only contains matters of principle and 
does not clearly regulate the formal procedural aspects. In fact, from 
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the logic of the rule of law in accordance with the constitution, a for-
mal examination must be carried out. Therefore, as long as the laws, 
regulations for the products of state institutions and the laws and 
regulations governing the mechanisms or procedures flow from the 
delegation of authority according to the constitution, these laws and 
regulations can be used or considered as benchmarks or tests stones in 
the formal examination.”
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NO ACADEMIC DRAFT

On February 7, 2020, the President of the Re-
public of Indonesia sent Letter Number R-06/
Pres/02/2020 Regarding the Draft Law on Job 

Creation to the Chair of the House of Representatives. 
In the letter, there is an example of the Draft Law on 
Job Creation. 

In the letter, the President of the Republic of 
Indonesia asked the Chairman of the House of Rep-
resentatives (DPR) to discuss the Job Creation Bill in 
the House of Representatives session to obtain ap-
proval as a top priority.

The Academic Draft that is used as the basis for 
the Job Creation Bill proposed by the President to be 
discussed in the House of Representatives session is 
the Academic Draft for the 11 February 2020 version 
of the Job Creation Bill, not the Job Creation Bill pro-
posed by the President on 7 February 2020. How is it 
possible that the Job Creation Bill has been submitted 
on February 7, 2020, but the Academic Draft being 
discussed is the academic draft for the Draft Law on 
Job Creation on February 11, 2020. Thus the bill pro-
posed by the President on February 7, 2020, is made 
first, only then the Academic draft was compiled. 

Academic draft based on number 1 attachment 
1 of Law Number 12 of 2011 concerning the Establish-
ment of Legislations as amended by Law Number 15 
of 2019 concerning Amendments to Law Number 12 

2
Wrong Procedure That 
Had Far-Reaching 
ConsequencesC
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of 2011 concerning the Establishment of Legislation has the meaning as fol-
lows:

“Academic Draft are manuscripts of research results or legal studies 
and other research results on a particular problem that can be scientifi-
cally justified regarding the regulation of the problem in a Draft Law, 
Draft Provincial Regulation, Draft Regency/City Regional Regulation, 
as a solution to problems and community legal needs.”

Thus, Law Number 11 of 2020 since the beginning of the drafting has 
violated the formal requirements for the establishment of the Law, that the 
Draft Law on Job Creation is submitted not accompanied by an academic 
draft as regulated in Article 19 paragraph (3) and Article 43 paragraph (3) Law 
Number 12 of 2011 concerning the Establishment of Legislation as amended 
by Law Number 15 of 2019 concerning Amendments to Law Number 12 of 
2011 concerning the Establishment of Legislation, Article 163 paragraph (2) 
of Law Number 17 of 2014 concerning the People’s Consultative Assembly, 
the House of Representatives, the Regional Representatives Council and the 
Regional People’s Representative Council, and Article 113 paragraph (6) of 
the Regulation of the House of Representatives of the Republic of Indonesia 
Number 1 of 2020 concerning Governance Orderly.

NO PUBLIC PARTICIPATION  

Law Number 11 of 2020 concerning Job Creation contains amendments 
to 79 laws made without the participation of the affected community from 
Law Number 11 of 2020 concerning Job Creation. At least 79 elements of the 
affected community should be involved in the discussion. Draft Law a quo. 

Whereas based on Article 11 paragraph (2) of Presidential Regulation 
Number 87 of 2014 concerning Implementing Regulations of Law Number 12 
of 2011 concerning the Formation of Laws, it is stated that the preparation of 
the National Legislation Program is in the form of a list of draft laws or the 
direction of the regulatory framework, one of which is based on aspirations 
and community legal needs.

Affected communities were never explained about the contents of the 
Job Creation Bill and were subsequently given the opportunity to provide 
opinions and channel aspirations, especially the clusters that have an impact 
on the community at large, namely the clusters:
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a. Marine; 
b. Fishery;
c. Plantation;
d. Sustainable Agricultural Cultivation System;
e. Farmer Protection and Empowerment;
f. Protection and Empowerment of Fishermen, Fish Cultivators, and Salt 

Farmers;
g. Horticulture;
h. Forestry;
i. Sustainable Food Farmland Protection;
j. Manpower;
k. Water resources;
l. National Education System;
m. Management of Coastal Zone and Small Islands;
n. Food;
o. Land Procurement for Development for Public Interest;
p. Prevention and Eradication of Forest Destruction
q. Village;
r. Spatial planning; and
s. Cooperative

The process of establishing Law Number 11 of 2020 concerning Job 
Creation began with the stipulation of the Decree of the Coordinating Min-
ister for Economic Affairs of the Republic of Indonesia Number 378 of 2019 
concerning the Joint Task Force of the Government and the Chamber of Com-
merce and Industry (Kadin) for Public Consultation on Omnibus Law, and 
the Decree of the Coordinating Minister for Economic Affairs of the Republic 
of Indonesia Number 121 In 2020 concerning the Coordination Team for Pub-
lic Discussion and Consultation on Manpower Substances on the Draft Law 
on Job Creation, in the decision, there are only employers and the govern-
ment. 

The decision is a form of different treatment between citizens (unequal 
treatment) and ignores the rights of the community to advance themselves 
and fight for their rights collectively to build their society, nation, and coun-
try.   

That this matter was confirmed by the Constitutional Court in its Deci-
sion Number 3/PUU-VIII/2010 in the case of judicial review of Law Number 
27 of 2007 concerning Management of Coastal Areas and Small Islands. The 
opinion of the Constitutional Court on the different treatment is as follows:
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Whereas the preparation of strategic plans, zoning plans, management 
plans, and action plans for the management of coastal areas and small 
islands, is only carried out by the Regional Government and the busi-
ness world, thereby reducing access to community involvement, par-
ticularly local and traditional communities. Even though the commu-
nity is involved in socialization and public hearings, such a position 
will greatly weaken the position of the community compared to the 
Regional Government and the business world. 

There will be at least two problems. First, there was a silence on the 
community’s right to participate in submitting proposals, so that the commu-
nity had no choice to reject or accept the plan; Second, when a policy is not 
based on public participation, there is a great potential for violations of pub-
lic rights in the future, namely the neglect of the rights of the people attached 
to the area concerned, even though it is the local community who know and 
understand the condition of the area. 

According to the Court, the submission of a proposal that only involves 
the government and the business world is a form of different treatment be-
tween citizens (unequal treatment) and ignores the rights of the community 
to advance themselves and fight for their rights collectively to build their so-
ciety, nation, and state which is contrary to Article 27, Article 28C paragraph 
(2), and Article 28D paragraph (3) of the 1945 Constitution.”  

Based on previous experience, that the farmers’ unions, fishermen’s 
unions, labor unions, legal aid organizations, and advocacy organizations or 
networks are often invited by the Indonesian House of Representatives, the 
Government of the Republic of Indonesia, and the National Human Rights 
Commission, related to the discussion of laws related to “clusters” as men-
tioned above, however, when the law was amended through Law Number 11 
of 2020 concerning Job Creation, they were not involved in the discussion or 
was not asked for its opinion.

Even though Law Number 11 of 2020 concerning Job Creation is in-
tended to provide ease of business licensing, its regulation also concerns the 
rights of farmers, fishermen’s rights, and the right to education. This is dis-
crimination against farmers, fishermen, and rural communities.

SOME ARTICLES ARE NOT CLEAR IN THEIR FORMULATION

In Chapter III Improving the Investment Ecosystem and Business Ac-
tivities in Article 6, it is stated that:
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Article 6
The improvement of the investment ecosystem and business activities 
as referred to in Article 5 paragraph (1) letter a includes:
a. Determination of risk-based business licensing;
b. Simplification of the basic requirements for business licensing;
c. Simplification of business licensing sector; and
d. Simplification of investment requirements

But strangely, Article 5 paragraph (1) as referred to in Article 6 above 
does not exist. Article 5 only mentions the following:

Article 5
The scope as referred to in Article 4 covers the legal fields regulated in 
the relevant laws.

That the provisions in both Article 5 and Article 6 in Law Number 11 
of 2020 concerning Job Creation are unclear in the formulation of the article, 
causing legal uncertainty when applied. 

Furthermore, the ambiguity of the formulation is contained in Chap-
ter XI of the Implementation of Government Administration to Support Job 
Creation, Article 175 number 6 of Law Number 11 of 2020 concerning Job 
Creation. 

Article 53
(1) The time limit for the obligation to determine and/or carry out De-

cisions and/or Actions is given in accordance with the provisions of 
the laws and regulations;

(2) If the provisions of laws and regulations do not determine the time 
limit for the obligations as referred to in paragraph (1), the Gov-
ernment Agency and/or Officials are obliged to determine and/or 
make decisions and/or actions within a maximum of 5 (five) work-
ing days after the complete application is received by the Agency 
and/or Government Official;

(3) If the application is processed through the electronic system and 
all requirements in the electronic system have been met, the elec-
tronic system shall stipulate the Decision and/or Action as a Deci-
sion or Action of an authorized Agency or Government Official;

(4) If within the time limit as referred to in paragraph (2), the Gov-
ernment Agency and/or Official does not determine and/or carry 
out a Decision and/or Action, the application is considered legally 
granted;
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(5) Further provisions regarding the form of a stipulation of Deci-
sions and/or Actions deemed legally granted as referred to in par-
agraph (3) are regulated in a Presidential Regulation.

The provisions in paragraph (5) above do not provide legal certainty 
and clarity of formulation, because paragraph (3) does not regulate actions 
that are considered legally granted, but regulates the process of applying for 
an electronic system. 

UNCERTAINTY ON THE DRAFT OF THE BILL

On October 7, 2020, in one of the television programs “Mata Najwa”, 
a member of the Drafting Team for the Job Creation Act and Member of the 
Legislative Body of the Indonesian House of Representatives, Ledia Hanifa 
Dyang, stated:  

Decision-making from the end of the discussion at level I on October 
3, 2020, until decision-making level II (plenary) on October 5, 2020, is 
carried out without any Draft Law Papers that have been decided in the 
work meeting (clean).11 

As mentioned above, it was caused by the Drafting Team experienc-
ing difficulties in formulating the Draft Law on Job Creation. The constraint 
was due to the limitations of the Drafting Team, which consisted of only two 
people, namely: Ledia Hanifa Dyang, and Andreas Eddy Susetyo, as a result, 
the drafting of the Job Creation Law which contained many laws could not 
be finalized by the Drafting Team.

As a result, the Drafting Team for the Job Creation Bill has not yet com-
pleted the Draft Law on Job Creation, the Synchronization Team cannot har-
monize the formulation of the draft law prepared by the Drafting Team. 

The synchronized work creation bill should then be reported to the 
Working Committee Meeting for further decisions to be taken as regulated in 
Article 162 of the Regulation of the House of Representatives of the Republic 
of Indonesia Number 1 of 2020.

Supposedly, based on the provisions in article 162 of the Regulation of 
the House of Representatives of the Republic of Indonesia Number 1 of 2020, 
the formulation of the draft law resulting from the decision of the Working 
Committee Meeting, must be read out and agreed upon every word, phrase, 
11 Mereka-Reka Cipta Kerja (FULL VERSION) | Mata Najwa, published on October 12, 2020, https://www.you-

tube.com/watch?v=MICnoNEAqZM&t=3186s, downloaded on November 12, 2020.
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punctuation mark contained in the articles and explanations in Job Creation 
Bill. 

And if the formulation of the Job Creation Bill has been mutually agreed 
upon, then the final decision will be made at the end of the Level I Discussion 
as regulated in Article 163 of the Regulation of the House of Representatives 
of the Republic of Indonesia Number 1 of 2020, one of the ways is by reading 
the draft of the law.

On Saturday, October 3, 2020, the Job Creation Bill was approved at 
the end of the Level I Discussion. The question is which manuscript of the 
Job Creation Bill was read and approved at the end of the Level I discussion? 
When the draft Law on Job Creation has not been completed by the Drafting 
Team or synchronized by the Synchronization Team?

Whereas based on Article 163 of the Regulation of the House of Rep-
resentatives of the Republic of Indonesia Number 1 of 2020 concerning the 
Rules of Conduct, decision making in the Final Meeting of Level I Discus-
sions must be carried out with the provisions, firstly, each article in the draft 
of the Job Creation Law, word for word, the punctuation must readout and 
asked for approval; and secondly, each article that is approved is initialed on 
each article so that no further changes are allowed.

The decision-making on the Job Creation Bill at level I was carried out 
on Saturday night, October 3, 2020. Based on the time limitation, it was very 
irrational for the decision-making meeting at level I to read out the articles 
one by one for approval. It is highly doubtful that the Job Creation Bill can be 
discussed and approved in a very short time, especially since the draft of the 
Job Creation Bill has not yet been finalized in the work meeting by the Draft-
ing Team and the Synchronization Team.   

Furthermore, on October 5, 2020, the House of Representatives together 
with the government approved the Draft Job Creation Act to become law in 
Level II Discussions in the Plenary Meeting of the House of Representatives. 

In the Plenary Meeting, the Democratic Party (Partai Demokrat) and the 
Prosperous Justice Party (PKS) did not approve the Job Creation Bill into law 
on the grounds that the Job Creation Bill was made in a hurry, and the sub-
stance of the articles was considered to be not deep.   

CHANGES AFTER BEING RATIFIED

In fact, it was up to the plenary meeting of the House of Representa-
tives to approve the Job Creation Bill, both the House of Representatives and 
the Government did not hold the manuscript of the Job Creation Bill which 
would be mutually agreed upon. That the public does not even know which 
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draft of the Job Creation Law has been mutually agreed upon because of the 
many manuscripts of the job creation bill in circulation. 

At first, after the plenary session that approved the work creation bill, 
the manuscript circulating in the community was a manuscript with 905 pages.  

The House of Representatives reasoned that the final manuscript was 
still being corrected in terms of typing, but on Monday, October 12, 2020, 
the Secretary General of the Indonesian House of Representatives, Indra Is-
kandar, stated that there was an increase in the number of pages to 1,035 
pages in the final manuscript.

However, not even 24 hours later, the Secretary General of the House 
of Representatives again stated that the final draft of the Omnibus Law on 
the Job Creation Law was 812 pages long “Yes, with a legal [paper] format, it 
becomes 812 pages,” said Indra via a short message to CNNIndonesia.com, 
Monday (12/10) night.12  

There should be no changes to the Draft Law on Job Creation which 
have been mutually agreed upon by the House of Representatives and the 
government. 

The fact is that there have been several changes in substance in the 
Draft Law on Job Creation which were mutually agreed between the House 
of Representatives and the government in the Plenary Session. There is a 905 
pages version; 1,035 pages version, and the version of Law Number 11 of 
2020 concerning Job Creation which consists of 1187 pages, with different 
material in it. 

First, in Article 17 of the Job Creation Law, in Article 6 paragraph 7 of 
Law Number 26 of 2007 concerning Spatial Planning, there are differences in 
the material in each version. as follows:

Table 1
Differences in the Amendment to the Spatial Planning Law

Article 17 in Article 6 paragraph 7 of 
the Job Creation Bill, Plenary version 
905 pages

“ruang laut dan ruang udara, 
pengolahan sumber dayanya diatur 
dengan undang-undangnya sendiri.”

Article 17 in Article 6 paragraph 7 of 
the Job Creation Bill, Plenary version 
1035 pages

“sea space and air space, the management 
of its resources is regulated by its own 
law.”

12 CNN Indonesia, Tuduhan Upaya Mengecoh Publik di Balik Cacat Formil Omnibus, https://www.cnnindonesia.
com/nasional/20201013144140-32-557893/tuduhan-upaya-mengecoh-publik-di-balik-cacat-formil-omnibus, 
downloaded on December 16, 2020.
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Article 17 in Article 6 paragraph 7 of 
Law Number 11 of 2020 concerning 
Job Creation, 1187 pages

“processing of marine and air space 
resources is regulated by a separate 
law.”

Second, the loss of Article 46 of Law Number 22 of 2001 concerning Oil 
and Gas (Oil and Gas Law) in Law Number 11 of 2020 concerning Job Crea-
tion. In fact, in the Draft Law on Job Creation which was jointly approved 
by the House of Representatives and the President at the Plenary Meeting 
version 905 pages and version 1035 pages, article 46 still exists. The 905 pages 
version of the bill consists of 5 paragraphs, while the 1035 pages version of 
the bill consists of 4 paragraphs. 

Table 2
Differences in Material Changes to the Oil and Gas Law

Version 905 Pages Version 1,035 Pages
Article 46 

(1) Supervision of the implementation 
of the supply and distribution of Oil 
Fuel and Transportation of Natural Gas 
through pipelines is carried out by the 
Regulatory Body as referred to in Article 
8 paragraph (4). 

(2) The function of the Regulatory Body 
as referred to in paragraph (1) is to make 
arrangements so that the availability 
and distribution of Oil and Gas Fuel 
as determined by the Government 
can be guaranteed in all 188 territories 
of the Unitary State of the Republic of 
Indonesia and to increase the utilization 
of Natural Gas in the country.

(3) The duties of the Regulatory Body 
as referred to in paragraph (1) include 
regu lation and stipulation regarding: a. 
availability and distribution of Fuel Oil; 
b. national oil fuel reserves; c. utilization

Article 46 

(1)

(2)

(3)

(4) The duties of the Regulatory Body 
as referred to in paragraph (1) shall also 
include supervisory duties in the fields 
as referred to in paragraph (3).

(5) There is not any
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of Oil Fuel Transportation and Storage 
facilities; d. tariffs for transportation 
of Natural Gas through pipelines; e. 
Natural Gas prices for households 
and small customers; f. Natural Gas 
transmission and distribution business. 

(4) The duties of the Regulatory Body 
as referred to in paragraph (1) shall also 
include supervisory duties in the fields 
as referred to in paragraph (3).

(5) The Regulatory Body in regulating 
and determining tariffs for transportation 
of natural gas through pipes as referred 
to in paragraph (3) letter d must obtain 
the approval of the Minister.

Third, differences in substance changes in Law Number 13 of 2003 con-
cerning Manpower. 

Table 3
Differences in the Material Changes to the Labor Law

Manuscript of the Draft Law on Job 
Creation which was approved by 

the House of Representatives with 
the President in the Plenary Session 

(Version 905 pages)

Law Number 11 of 2020 concerning Job 
Creation

Article 88A 

(1) The worker/laborer’s right to 
wages arises when there is a working 
relationship between the worker/laborer 
and the entrepreneur and ends when the 
employment relationship is terminated; 

(2) Every worker/labor has the right to 
receive the same wages for work of equal 
value;

Article 88A

(1) The workers’/laborers’ right to 
wages arises when there is a working 
relationship between the worker/laborer 
and the entrepreneur and ends when the 
employment relationship is terminated.

(2) Every worker/labor has the right to 
receive the same wages for work of equal 
value;



NO DEMOCRACY WITHOUT DEMOCRATIC PROCEDURE
WRONG PROCEDURE AND MISMANAGEMENT OF THE OMNIBUS LAW ON JOB CREATION

32       WRONG PROCEDURE THAT HAD FAR-REACHING 33       WRONG PROCEDURE THAT HAD FAR-REACHING

(3) Employers are obliged to pay wages 
to workers/ laborers in accordance with 
the agreement;
 
(4) Wage arrangements stipulated by 
agreement between the entrepreneur 
and workers/labor or trade unions/labor 
unions may not be lower than the wage 
provisions stipulated in the laws and 
regulations;
 
(5) If the agreement as referred to in 
paragraph (4) is inferior or contrary 
to the laws and regulations, then the 
agreement is null and void and the 
arrangement of wages is carried out in 
accordance with the provisions of the 
legislation.

(3) Employers are obliged to pay wages 
to workers/ laborers in accordance with 
the agreement;

(4) Wage arrangements determined by 
agreement between the entrepreneur and 
workers/labor or trade/labor unions may 
not be lower than the wage provisions 
stipulated in the laws and regulations.

(5) If the agreement as referred to in 
paragraph (4) is inferior or contrary 
to the laws and regulations, then the 
agreement is null and void and the 
arrangement of wages is carried out in 
accordance with the provisions of the 
legislation.

(6) Entrepreneurs who intentionally or 
negligently result in delays in payment 
of wages are subject to a fine according 
to a certain percentage of the worker/
laborer’s wages.

(7) Workers/laborers who commit 
violations due to intentional or 
negligence may be subject to fines.

(8) The government regulates the 
imposition of fines on entrepreneurs 
and/or workers/laborers in the payment 
of wages.

Article 154A Paragraph (1)

“Termination of employment may occur 
for the following reasons:
a. the company merges, consolidates, 

takes over, or separates companies

Article 154A Paragraph (1)

Termination of employment may occur 
for the following reasons:
a. The company merges, consolidates, 

transfers, or separates the company 
and the worker/laborer is not willing
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b. the company performs efficiency; 
c. the company closed because the 

company suffered a loss; 
d. the company closed due to force ma-

jeure. 
e. the company is in a state of suspen-

sion of debt payment obligations; 
f. bankrupt company; 
g. the company commits an act that is 

detrimental to the worker/ laborer; 
h. the worker/laborer resigns of his 

own accord;
i. workers/laborers are absent; 
j. the worker/laborer violates the pro-

visions stipulated in the work agree-
ment, company regulations, or col-
lective labor agreement;  

k. the worker/laborer is detained by the 
authorities; 

l. the worker/laborer suffers from a 
prolonged illness or disability due 
to a work accident and is unable to 
carry out his/her work after exceed-
ing the 12 (twelve) month limit; 

m. the worker/laborer enters retirement 
age; or 

n. worker/labor dies

        to continue the working relationship 
or the entrepreneur is not willing to 
accept the worker/ laborer;

b. The company performs efficiency 
followed by company closure or not 
followed by company closure due to 
the company experiencing losses;

c. The company closed because the 
company suffered losses continu-
ously for (2) two years.

d. The company closed due to force 
majeure;

e. The company is in a state of suspen-
sion of debt payment obligations

f. Bankrupt company;
g. There is an application for termina-

tion of employment that is submit-
ted by the worker/laborer because 
the entrepreneur makes the follow-
ing changes: 1. Persecutes, insults 
or threatens the worker/laborer; 2. 
Persuade and/or order workers/la-
borers to perform acts that are con-
trary to the laws and regulations; 3. 
Failure to pay wages on time for 3 
(three) consecutive months or more, 
even though the entrepreneur pays 
wages promptly after that; 4. Not 
performing the obligations that have 
been promised to the workers/labor-
ers; 5. Ordering workers/ laborers 
to carry out work outside of what 
was agreed upon or 6. Providing 
work that endangers the life, safety, 
health, and decency of workers/la-
borers spirit while the work is not 
stated in the work agreement;

h. There is a decision of the industrial 
relations dispute settlement institu-
tion which states that the entrepre-
neur has not committed the act as
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       referred to in letter g against the ap-
plication submitted by the worker/
laborer and the entrepreneur de-
cides to terminate the employment 
relationship;

i.   The worker/laborer resigns of his/
her own volition and must meet the 
following requirements: 1. Submit a 
written application for resignation 
no later than 30 (thirty) days before 
the date of resignation; 2. Not bound 
in official ties; 3. Continue to carry 
out their obligations until the date of 
resignation 

j.    The worker/laborer is absent for 5 
(five) working days or more in a row 
without written information accom-
panied by valid evidence that the 
entrepreneur has been summoned 2 
(two) times orally and in writing.

k. The worker/laborer violates the 
provisions stipulated in the work 
agreement, company regulation, or 
cooperation agreement and has pre-
viously been given the first, second, 
and third warning letters respec-
tively, each valid for a maximum 
of 6 (six) months unless otherwise 
stipulated in the work agreement, 
company regulation, or cooperation 
agreement;

l.    Workers/laborers are unable to work 
for 6 (six) months due to being de-
tained by the authorities because 
they are suspected of committing a 
crime

m. Workers/laborers experience pro-
longed illness or disability due to 
work accidents and are unable to 
carry out their work after exceeding 
the limit of 12 (twelve) months
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n. Workers/laborers entering retirement 
age or

o. Worker/labor dies.

Fourth, material differences in substance changes in Law Number 39 of 
2014 concerning Plantations in the Manuscript of the Draft Law on Job Crea-
tion which were agreed with the House of Representatives and the President 
in a plenary meeting with Law Number 11 of 2020 concerning Job Creation

Table 4
Differences in the Material Changes to the Plantation Law

Manuscript of the Draft Law on Job 
Creation which was approved by the 

House of Representatives with the 
President in the Plenary Meeting

Law Number 11 of 2020 concerning 
Job Creation

Article 14 Paragraph (2)

a. The determination of the area limit 
as referred to in paragraph (1) must 
consider: 

b. type of plant; 
c. availability of suitable agro-climatic 

land; 
d. capital; 
e. factory capacity; 
f. population density level; 
g. business development pattern; 
h. geographical conditions; 
i. technological development; and/or 
j. land use based on the function of 

space in accordance with the provi-
sions of the legislation in the field of 
spatial planning.

Article 14 Paragraph (2) 

a. The determination of the area limit 
as referred to in paragraph (1) must 
consider:

b. type of plant; and/or
c. availability of suitable agro-climatic 

land;

It should be based on Article 20 of the 1945 Constitution, the draft law 
which has received mutual approval from the House of Representatives and 
the President, should no longer be changed, both in substance, including 
changing the typing format, because the draft law will take effect automati-
cally within 30 days if the President does not also ratify the bill into law.
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In addition, it is not permissible to change the substance, either to re-
duce, add, or improve, to prevent article smuggling.

According to Professor Jimly Assiddiqie, “when it has been ratified in 
the House of Representatives, everything should have been final. Practices 
in the world, which are considered permissible to change are only correc-
tions for clerical errors or spelling.” Furthermore, Professor Jimly Ashidiqie 
stated:13

If I were a judge of the Constitutional Court, I would first examine the 
formal review of the Job Creation Law, and I’ll accept it at 1,000 percent, 
not 100 percent, but 1,000 percent. 

Regarding the differences in the material of the approved bill with 
the law, Professor Mahfud MD, explained in Karni Ilyas’ youtube video, as 
follows:14 

It’s a bit serious for me, what the House of Representatives must an-
swer after the hammer is knocked, is it true that it has changed, or is it 
just a technical matter. 

To ensure that the contents of the Job Creation Law have not changed, 
it can be matched between the documents in the Plenary Meeting and 
the manuscripts that have been submitted to Jokowi. If it is actually 
amended after being passed, the law is formally flawed.

If there is a change, then it can be said that it is a formal defect and the 
Constitutional Court can cancel it and the Constitutional Court in my 
time canceled the Education Agency Law because the formality was 
wrong. In Mr. Jimly’s time, the Law on the Truth and Reconciliation 
Commission was annulled, and the Constitutional Court could have 
done that.

13 HUKUMONLINE, Jimly: Jika Masih Hakim MK, 1.000 Persen Saya Kabulkan Uji Formil UU Cipta Kerja, https://
www.hukumonline.com/berita/baca/lt5fa4f9409448e/jimly--jika-masih-hakim-mk--1000-persen-saya-kabul-
kan-uji-formil-uu-cipta-kerja?page=2/, 06 November 2020, diunduh pada tanggal 10 November 2020

14 Karni Ilyas Club, Sekarang Anda Bohong Besok Dibongkar Orang’ Prof Mahfud MD – Karni Ilyas Club, https://
www.youtube.com/watch?v=2E2AgDTHFwY , 18 Oktober 2020, diunduh pada tanggal 17 November 2020.
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OMNIBUSLAW UNKNOWN IN THE INDONESIAN LEGAL SYSTEM

The concept adopted by Law Number 11 of 2020 concerning Job Crea-
tion has similarities with legal codification. But in practice, it is much differ-
ent. Codification of law applies to the same or similar legal material. As for 
Law Number 11 of 2020 concerning Job Creation, it contains changes to 79 
different and previously existing laws. 

Legal codification according to R. Soeroso is legal bookkeeping in a set 
of laws in the same material. The purpose of legal codification is to obtain a 
rechtseenheid (legal unit) and a rechts-zakerheid (legal certainty). According 
to Satjipto Rahardjo in his book Ilmu Hukum, the general purpose of codifi-
cation is to make the collection of laws simple and easy to master, logically 
arranged, harmonious, and definite.15

 As for the Omnibus Law, according to Constitutional Law expert, 
Bivitri Savitri, it is defined as a law made to target major issues that exist in 
a country. In addition to targeting major issues, the aim is also to revoke or 
amend several laws. The Omnibus Law also aims to streamline regulations 
in terms of numbers and simplify regulations to make them more targeted. 
Ideally, the omnibus law is not only streamlining in terms of numbers, but 
also in terms of consistency and neatness of arrangement. So the procedure 
can be simpler and on target.

Meanwhile, the main purpose of the enactment of Law No. 11 of 2020 
concerning Job Creation is to simplify overlapping and colliding regulations 
that hinder the creation of investment and employment as is often conveyed 
by the Government.16  
However, in reality, the Job Creation Act does not simplify the regulations at 
all, this can be proven as follows:
1. The Job Creation Act only changes by deleting, changing, and adding ar-

ticles from existing laws;
2. There are still many provisions that must be re-arranged in Government 

Regulations;
3. Many provisions in the Job Creation Law have unclear formulations, 

causing legal uncertainty; and 
4. There are Articles in Articles that confuse.

15 Sovia Hasanah, S.H, Perbedaan Kodifikasi dengan Unifikasi Hukum, https://www.hukumonline.com/klinik/de-
tail/ulasan/lt59492221a0477/perbedaan-kodifikasi-dengan-unifikasi-hukum/, 21 Juni 2017

16 Siti Afifiyah, Perda Syariah Dilawan Omnibus Law, https://www.tagar.id/perda-syariah-dilawan-omnibus-law, 
21 Januari 2020, diunduh pada 31 Mei 2021
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Whereas furthermore regarding the contents of Law Number 11 of 2020 
concerning Job Creation which is a change from the previously existing law, 
it should not be called a Law with the title format of Job Creation. The Job 
Creation Law should be referred to as the Law on Amendments to the Law.

If the main objective is to simplify licensing and simplify conditions 
to facilitate investment and create employment opportunities, it is sufficient 
to make a separate Law on Amendments to existing Laws by not combining 
many dissimilar laws into one or it is better to draft a law that repeals the old 
law by setting investment conditions that are easier than before.

Thus Law Number 11 of 2020 concerning Job Creation, both the model 
law and its substance content are not known in the laws and regulations in 
Indonesia, as regulated in Article 5 letter c and Article 7 of Law Number 12 of 
2011 concerning the Establishment of Legislation, as amended by Law Num-
ber 15 of 2019 concerning Amendments to Law Number 12 of 2011 concern-
ing the Establishment of Legislation. 

Professor Maria Farida warns that, 

“...the idea of forming an omnibus law is commonly applied in coun-
tries that follow the common law system. “If the omnibus law is imple-
mented, it will actually create new problems in the system of drafting 
laws and regulations. I am afraid that this will create legal uncertainty 
and make it difficult for all of us,” said the former constitutional judge
 
Maria admitted that for decades she had been in the world of statutory 

system and had only just heard of the term omnibus law. She wondered, who 
exactly was the first to hum and propose to implement the omnibus law. “If 
you want to make it easier for investment to enter, don’t sell it out so that 
foreigners can control state assets instantaneous,” she criticized. 

For Maria, tracing dozens of laws is not an easy matter where the regu-
lation of one law with another has different material and authority. “If we 
take the Omnibus Law from various regulations in pieces, I have an objec-
tion. What will it be like? But, if you take all of it, not in pieces, I don’t mind. 
As a person who is often involved in the world of legislation, how is this? I 
am afraid that this is not even in sync between the government and the House 
of Representatives.17 

17 HUKUMONLINE, Plus Minus Omnibus Law di Mata Pakar, Plus-Minus Omnibus Law di Mata Pakar - hukumon-
line.com , 31 Januari 2020, diunduh pada tanggal 10 November 2020.
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“The existence of the Job Creation Law is one of the legitimacy 
rules that perpetuate the practice of exclusion of farmers and lo-
cal/indigenous communities, especially in the oil palm plantation 

sector. This book will explain this especially from a legal per-
spective on the formal defects of the Job Creation Law.” 

Mansuetus A. Hanu, Secretary General of the Oil Palm Farmers 
Union

“Food sovereignty must be realized because it is mandated by 
law. However, food sovereignty and the mandate of the law can 
remain a dream because of the birth of the Job Creation Law. 
Laws that can not only negate other laws but further damage 

food sovereignty and reduce the dignity of farmers, small-scale 
producers, and rural communities by seizing living space and 

damaging the environment. In the end, they are only objects or 
means of production.” 

Said Abdullah, National Coordinator of KRKP
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SERIKAT PETANI INDONESIA (SPI)

Law Number 11 of 2020 concerning Job Creation 
was formed in the name of investment and job 
creation, but in fact, Law Number 11 of 2020 

concerning Job Creation has also changed several laws 
that have been the foundation for the implementation 
of agrarian reform, food sovereignty, and protection 
of farmers’ human rights in Indonesia, while those 
that have been amended are the Law on the Protection 
of Crop Varieties, the Law on Sustainable Agricultural 
Cultivation Systems, the Law on the Protection and 
Empowerment of Farmers, and the Law on Horticul-
ture.

So that the enactment of Law Number 11 of 
2020 concerning Job Creation, specifically for agri-
cultural clusters has the potential to harm the human 
rights of farmers in general and in particular mem-
bers of the SPI so that the purpose of SPI in fighting 
for the rights of farmers will potentially be hampered 
by the enactment of Law Number 11 of 2020 about 
Job Creation.   

BINA DESA SADAJIWA FOUNDATION (BINA 
DESA)

Bina Desa views that the formation of Law 
Number 11 of 2020 concerning Job Creation contains 
formal defects because it is not careful, contradicts 

3 Constitutional Loss of 
the People of IndonesiaC
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the formation of laws and regulations, and the lack of public participation 
in the discussion of draft laws, so that the enactment of Law Number 11 of 
2020 Concerning Job Creation specifically for agricultural clusters will have 
the potential to harm the rights of farmers in general and in particular the 
members of the Bina Desa.   

The existence of Law Number 11 of 2020 concerning Job Creation which 
makes changes to the Law on the Protection of Plant Varieties, the Law on 
Sustainable Agricultural Cultivation Systems, the Law on the Protection and 
Empowerment of Farmers, and the Law on Horticulture, has the potential to 
hinder the development of ecological agriculture, weaken the skills of farm-
ers, and hinder the development of farmer organizations, so that the purpose 
of establishing Bina Desa will be hindered, moreover, for communities in the 
assisted areas of Bina Desa, namely smallholders, their existence and welfare 
will be threatened.

The Job Creation Act also has the potential to destroy the tradition of 
farmers deliberations which have been a critical educational medium for 
farmers, so that the law not only threatens the existence of the organization 
administratively but also threatens the wisdom of the farmers.

FEDERASI SERIKAT PEKERJA PERTAMINA BERSATU (FSPPB)

FSPPB views that the formation of Law Number 11 of 2020 concern-
ing Job Creation contains formal defects because it is not careful, contradicts 
the formation of laws and regulations, and lacks public participation in the 
discussion of draft laws, so that the enactment of Law Number 11 of 2020 Re-
garding job creation specifically for the labor cluster, it will potentially harm 
the rights of workers in general and FSPPB members in particular.   

Law Number 11 of 2020 concerning Job Creation has also made changes 
to the Manpower Act, in which changes to the law have the potential to create 
legal uncertainty and reduce legal protection for workers/laborers, as well as 
hinder the objectives of the FSPPB in fighting for workers’ rights especially 
FSPPB members.

SERIKAT PETANI KELAPA SAWIT (SPKS)

SPKS views that the formation of Law Number 11 of 2020 concerning 
Job Creation contains formal defects because it is not careful, it is contrary 
to the formation of laws and regulations, and the lack of public participa-
tion in the discussion of the draft law, so that the enactment of Law Number 
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11 of 2020 regarding Job Creation specifically for agricultural clusters, it has 
the potential to harm the rights of farmers in general and SPKS members in 
particular.   

Based on the objectives and scope of activities of SPKS, the existence 
of Law Number 11 of 2020 concerning Job Creation which makes changes in 
particular to the Plantation Law, the Law on the Protection of Plant Varieties, 
the Law on Sustainable Agricultural Cultivation Systems, The Law on the 
Protection and Empowerment of Smallholders, and the Law on Horticulture 
have the potential to hinder the development of equitable and ecologically 
friendly plantation agriculture, weaken the skills of oil palm plant breeding 
by smallholders, and hinder fair partnerships.

In addition, specifically, the potential constitutional losses experienced 
by SPKS are the existence of land tenure by large-scale plantations which 
causes land control by small-scale farmers and customary lands of indige-
nous peoples to decrease, as well as the rate of conversion that can cause 
wider losses in the form of exploitation of natural resources which in turn has 
an impact on the threat to the sustainability of environmental ecosystems, 
loss of biodiversity, increasing agrarian conflicts due to unequal land tenure 
structures, fading of social cohesion and erosion of traditional culture and 
knowledge, uprooting of farmers, ranchers, fishermen, women, and small-
scale food producers as well as people living in rural areas from their sources 
of livelihood, perpetuate injustice and monopoly on the use of plantation 
business financing funds that discriminate against oil palm plantations man-
aged by smallholders.

PERKUMPULAN PEMANTAU SAWIT/SAWIT WATCH ASSOCIATION

Sawit Watch views that the formation of Law Number 11 of 2020 con-
cerning Job Creation contains formal defects because it is not careful, contra-
dicts the formation of laws and regulations, and lacks public participation 
in the discussion of draft laws, so that the enactment of Law Number 11 of 
2020 concerning Job Creation specifically for agricultural clusters will have 
the potential to harm the rights of farmers in general and members of the 
Sawit Watch in particular.   

The existence of Law Number 11 of 2020 concerning Job Creation has 
the potential to hinder the development of smallholders/planters in develop-
ing businesses in plantations in a just and sustainable manner. This is as a re-
sult of not being involved and given access to the creation of the Job Creation 
Act, especially for small planters (plantation commodities, not only oil palm 
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commodities) and plantation workers/laborers (most of the manufacturing 
or urban workers/laborers involved in the creation of the Job Creation Act in-
clude oil palm workers/laborers and independent smallholders (plantations 
that develop without depending on their business with nucleus plantation 
companies).

The enactment of the Job Creation Law also does not support the capac-
ity building of farmers, which according to Sawit Watch contradicts Sawit 
Watch’s mission of state policies that favor the interests of farmers, laborers, 
and indigenous peoples. For this reason, Sawit Watch needs to submit a For-
mal Examination of Law Number 11 of 2020 concerning Job Creation.

INDONESIAN HUMAN RIGHTS COMMITTEE FOR SOCIAL JUSTICE 
(IHCS)

IHCS views that the formation of Law Number 11 of 2020 concerning 
Job Creation contains formal defects because it is not careful, contradicts the 
formation of laws and regulations, and the lack of public participation in the 
discussion of draft laws, so that the enactment of Law Number 11 of 2020 
Concerning Job Creation specifically for agricultural clusters, labor clusters, 
fishermen clusters, and education clusters will have the potential to harm the 
communities advocated by IHCS.   

Law Number 11 of 2020 concerning Job Creation will perpetuate social 
injustice and violations of human rights, especially labors’ rights, farmers’ 
rights, fishermen’s rights, and communities working in rural areas, as well 
as the right to education, which is carried out by the state in which protected 
by law (judicial violence) so that the purpose of establishing the IHCS or-
ganization will be hindered, moreover, communities advocated by IHCS are 
prevented from accessing legal certainty guarantees, fulfillment of economic, 
social and cultural rights, as well as not being discriminated against, which 
resulted in the fulfillment of Human Rights and the realization of social jus-
tice which is the ideals of IHCS being hindered.

INDONESIA UNTUK KEADILAN GLOBAL/INDONESIA FOR GLOBAL 
JUSTICE

Law Number 11 of 2020 concerning Job Creation needs to be advocated 
by IGJ because it results in national policies that do not protect, do not re-
spect the values of life and life, and hinder the existence of a new world order 
based on pluralism, diversity, sustainability, and justice.
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Based on IGJ’s analysis, the Job Creation Act was born due to the domi-
nation of the interests of investors and pressure from international organiza-
tions. So that in the process of making it hastily to create a process that is 
not democratic and involves the wider community who are affected by the 
enactment of the Job Creation Act. 

The existence of the Job Creation Act is intended to attract investment 
and provide business convenience for entrepreneurs/investors as has been 
conveyed by the Government of Indonesia. The intent and purpose of this are 
very imprecise. Because Indonesia has given privileges to investors/investors 
through investment agreements and trade agreements, in fact, it threatens 
the sovereignty of the people and the state. 

Based on IGJ’s research and critical analysis, there are many interna-
tional trade and investment agreements both bilaterally, regionally and mul-
tilaterally, such as: the Trade Agreement between ASEAN and China which 
was ratified through Presidential Decree No. 48 of 2004, and the Investment 
Protection Enhancement Agreement (P4M) or also known as the Bilateral In-
vestment Treaty (BIT), such as the P4M between Indonesia and Singapore 
which was ratified by Presidential Decree No. 6 of 2006 or P4M between In-
donesia and India with Presidential Decree No. 93 of 2003, including the in-
ternational trade and investment agreements between Indonesia and the Eu-
ropean Union (IEU CEPA) and the Regional Comprehensive Economic Part-
nership (RCEP) and Bilateral Investment Treaty (BIT) agreements with other 
countries, as well as Indonesia’s agreements with international organizations 
(WTO, ASEAN, APEC, ADB, G20, etc.) have harmed the constitutional rights 
of the Indonesian people.

IGJ also analyzes that the Job Creation Act was born to adopt the pro-
visions of the free market regime which Indonesia has committed to with 
other countries. Surely, it will have a very broad impact on people’s lives. For 
example, in the food sector, the Job Creation Law will be liberalized by fol-
lowing the provisions of the WTO (World Trade Organization). Even making 
imported food as a national food reserve will have implications for the weak 
competitiveness of farmers and domestic food. 

Therefore, IGJ based on the organization’s objective, namely “the exist-
ence of local, national and global policies that protect the values of life and 
life” deems it necessary to submit a Judicial Review of the Job Creation Act 
at the Constitutional Court to ensure control and involvement of the people 
in the process of making and the ratification of just legislation, especially 
those that have a broad impact on people’s lives in accordance with the con-
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stitutional mandate to ensure the fulfillment of the rights of every citizen as 
mandated in the 1945 Constitution.

JARINGAN PEMANTAU PENDIDIKAN INDONESIA (JPPI)

JPPI views that the formation of Law Number 11 of 2020 concerning Job 
Creation contains formal defects because it is not careful, contradicts the for-
mation of laws and regulations, and lacks public participation in the discus-
sion of draft laws, so that the enactment of Law Number 11 of 2020 concern-
ing job creation specifically for the education cluster will have the potential to 
harm the rights of the community in the field of education;   

With the enactment of Law Number 11 of 2020 concerning Job Crea-
tion, it has the potential to hinder the realization of the JPPI objectives, espe-
cially in the case that the Job Creation Law places education as a traded com-
modity. According to article 1 letter d of Law Number 3 of 1982 concerning 
Compulsory Company Registration, defines “business” as any action, act, or 
activity in the economic field, which is carried out by every entrepreneur to 
obtain profits.

Because education is positioned as a commodity (businesses), then the 
cost of education in private schools will be increasingly expensive, and un-
derprivileged children will drop out of school and cannot access it due to: 
(1). Lack of economic capacity to pay tuition fees; and (2). cannot enter public 
schools because the quota is limited, so according to JPPI it is necessary to 
review the Job Creation Law at the Constitutional Court.

DAUN BENDERA NUSANTARA FOUNDATION

The Daun Bendera Nusantara Foundation views that the formation of 
Law Number 11 of 2020 concerning Job Creation contains formal defects be-
cause it is not careful, contradicts the formation of laws and regulations, and 
the lack of public participation in the discussion of draft laws, so that the en-
actment of the Law Number 11 of 2020 concerning Job Creation specifically 
for agricultural clusters will have the potential to harm the rights of farmers 
in general and in particular the members of the Daun Bendera Nusantara 
Foundation.   

The existence of Law Number 11 of 2020 concerning Job Creation has 
the potential to hinder the development of small-scale farmer family work in 
the cultivation of ecological agriculture. The work of small-scale farmers that 
have been inherent for generations has contributed to the main fulfillment of 
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national food, weakened farmers’ cultivation skills, and hindered the devel-
opment of farmer organizations so that the objectives of the establishment of 
the Daun Bendera Nusantara Foundation were not achieved.

As a result of the exclusion of the farming community as small-scale 
farming actors in the process of forming the Job Creation Act, a number of 
considerations have a broad impact on people’s lives. Legislative changes 
that arise in the Job Creation Act threaten small-scale farmers who imple-
ment ecological and sustainable agricultural businesses.

KOALISI RAKYAT UNTUK KEDAULATAN PANGAN (KRKP)

KRKP views that the formation of Law Number 11 of 2020 concern-
ing Job Creation contains formal defects because it is not careful, contradicts 
the formation of laws and regulations, and lacks public participation in the 
discussion of draft laws, so that the enactment of Law Number 11 of 2020 
concerning Job Creation specifically for agricultural clusters will have the 
potential to harm the rights of farmers in general and in particular for KRKP 
members.

KRKP has advocated for its members who carry out agricultural ac-
tivities, with the enactment of the Job Creation Act that has the potential to 
threaten the existence, sustainability of farmers’ lives, the existence of farmer 
groups, and their culture as well as the sovereignty of farmers over food. For 
this reason, the KRKP deems it necessary to review the Job Creation Act at 
the Constitutional Court.

The existence of Law Number 11 of 2020 concerning Job Creation which 
makes changes in particular to the Plantation Law, the Law on the Protection 
of Plant Varieties, the Law on the Sustainable Agricultural Cultivation Sys-
tem, the Law on the Protection and Empowerment of Farmers, and the Law 
on Horticulture has the potential to threaten the development of agriculture, 
weaken the skills of farmers, and hinder the development of KRKP member 
organizations, so that the purpose of establishing the KRKP will be hindered, 
moreover the KRKP network, namely smallholders will continue to experi-
ence discrimination.

JARINGAN MASYARAKAT TANI INDONESIA (JAMTANI)

Jamtani views that the formation of Law Number 11 of 2020 concerning 
Job Creation contains formal defects because it is not careful, contradicts the 
formation of laws and regulations, and the lack of public participation in the 
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discussion of the draft law, so that the enactment of Law Number 11 of 2020 
Regarding job creation specifically for agricultural clusters will potentially 
harm the rights of farmers in general and Jamtani members in particular be-
cause Law Number 11 of 2020 concerning Job Creation has amended the Law 
on the Protection of Plant Varieties, the Law on Sustainable Agricultural Cul-
tivation Systems, the Law on the Protection and Empowerment of Farmers, 
and the Law on Horticulture;

With the enactment of Law Number 11 of 2020 concerning Job Crea-
tion, it will potentially threaten the rights of farmers in Indonesia, including 
Jamtani members, so that it has the potential to hamper Jamtani’s goals in 
fighting for and protecting farmers’ rights for the realization of independent 
and broad-minded Indonesian farmers in maintaining environmental sus-
tainability;

ALIANSI ORGANIS INDONESIA (AOI)

AOI views that the formation of Law Number 11 of 2020 concerning Job 
Creation contains formal defects because it is not careful, contradicts the for-
mation of laws and regulations, and lacks public participation in the discus-
sion of draft laws, so that the enactment of Law Number 11 of 2020 concern-
ing Job Creation specifically for agricultural clusters will have the potential to 
harm the rights of farmers in general and members of the AOI in particular. 

This is because Law Number 11 of 2020 concerning Job Creation has 
amended the Law on the Protection of Plant Varieties, the Law on Sustainable 
Agricultural Cultivation Systems, the Law on the Protection and Empower-
ment of Farmers, and the Law on Horticulture;

With the enactment of Law Number 11 of 2020 concerning Job Crea-
tion, it will potentially threaten the rights of farmers (craftsmen, breeders, 
fishermen, gatherers of forest products (honey) and cultivators) in Indonesia, 
including AOI members, thus potentially hampering AOI’s goals in fighting 
for and protect the rights of farmers for the realization of the sovereignty of 
farmers and the organic life of the Indonesian people as well as the preserva-
tion of environmental balance;

PERSAUDARAAN PEREMPUAN NELAYAN INDONESIA (PPNI)

PPNI views that the formation of Law Number 11 of 2020 concerning 
Job Creation contains formal defects because it is not careful, contradicts 
the formation of laws and regulations, and lacks public participation in the 
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discussion of draft laws, so that the enactment of Law Number 11 of 2020 
concerning Job Creation specifically for fishermen and marine will have the 
potential to harm the rights of fishermen in general and in particular PPNI 
members.   

The enactment of Law Number 11 of 2020 concerning Job Creation, cre-
ates legal uncertainty for groups of small fishermen who are the main part 
of the small-scale fisheries sub-sector. The omission of ship size is a setback 
because technically ship size is one way to classify and categorize small-scale 
fishery actors. Data on small fisherman actors will be difficult to ascertain 
which will have an impact on access to protection and empowerment sup-
port that must be provided by the state.

KOALISI RAKYAT UNTUK HAK ATAS AIR (KRUHA)

The enactment of Law Number 11 of 2020 concerning Job Creation 
causes constitutional losses for KRUHA because it is not involved with the 
role played by KRUHA in establishing norms for the right to water in various 
policy advocacy that has been carried out so far, the submission process until 
it was signed by the President and then the enactment of the Job Creation 
Act, KRUHA was never consulted or involved even though Law Number 17 
of 2019 concerning Water Resources is one of the laws included in the content 
of the Job Creation Act.

SERIKAT NELAYAN INDONESIA (SNI)

SNI has a focus and concern for fishermen. SNI has the potential and/
or is directly affected by the enactment of Law Number 11 of 2020 concerning 
Job Creation. 

The enactment of the Job Creation Law has caused several laws related 
to Indonesian fishermen to be changed and has the potential to have an im-
pact on violating the constitutional rights of fishermen, as well as changes in 
policies related to agrarian reform, food sovereignty, the right to food, and 
the water right. 
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“As a political initiation of the Jkw-Ma’ruf government regime, 
the omnibus law threatens the building of knowledge & legal en-
tities of the people’s constitutional rights whose construction is 
carried out by the citizen movement through various adjudica-

tions related to the points contained in Article 33 of the 45 Con-
stitution, especially regarding the right to control the state which 
is not means ownership by the state and can be simply left in the 
hands of a handful of economic elites who dictate all state poli-
cies (oligarchy). JR is an effort to protect the building of Basic 
Rights, not to repair or legitimize the Job Creation Law which 

was flawed since it was planned.” 

Muhammad Reza Sahib, National Coordinator of KruHA
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LEGAL FORMAL EXAMINATION

The application for a formal judicial review of 
the law has been formulated in Article 4 Para-
graph (3) of the Regulation of the Constitutional 

Court Number: 06/PMK/2005 concerning Guidelines 
for Proceeding in Cases of Judicial Review, which 
states that:

“(3) Formal Examination is the examination of 
the Law relating to the process of forming the 
Law and other matters that are not included in 
the material examination as referred to in para-
graph (2).”

According to Prof. DR. Sri Soemantri, in (Hak 
Uji Materiil di Indonesia; 1997), The Right of Formal 
Testing is the authority to assess whether a legisla-
tive product, such as a law, for example, is incarnat-
ed through the methods as determined/regulated in 
the applicable laws and regulations or not. 

Based on the Decision of the Constitutional 
Court Number: 27/PUU-VII/2009 dated June 16, 
2010, a formal review of law can only be submitted 
within a deadline of 45 (forty-five) days after the law 
is published in the State Gazette, as the consideration 
of the Constitutional Court of Justice which stated 
that:
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“… A law that is formed not based on the procedures as determined by 
the 1945 Constitution will be easily known compared to a law whose 
substance is contrary to the 1945 Constitution. For legal certainty, a law 
needs to be able to find out its status more quickly whether it has been 
made legally or not because formal testing will cause the law to be in-
validated from the start. The Court considers that 45 (forty-five) days 
after the law is published in the State Gazette as sufficient time to file a 
review of the law”

Law Number 11 of 2020 concerning the Job Creation Act which is listed 
in the State Gazette of the Republic of Indonesia Year 2020 Number 245 dated 
November 2, 2020, so that the deadline for submitting a request for a formal 
review of the law is December 17, 2020.

Applications for formal examinations submitted by community organi-
zations and individual members of Kepal were registered by the Omnibuslaw 
Rejection Advocacy Team on November 19, 2020, so that the submission of 
applications is still within the deadline for formal examinations as stated in 
the Constitutional Court Decision Number: 27/PUU-VII/2009.

MATERIAL EXAMINATION

In addition to the Right to Formal Examination, the Indonesian people 
also have the Right to Material Examination, in the form of a petition for a 
material examination of law – in this case, the Job Creation Law – against the 
1945 Constitution through a mechanism in the Constitutional Court.

The choice of the application for a formal examination of the Job Crea-
tion Act is put forward first, considering that the formal test has a deadline, 
while the material test does not.

WRONG MATERIAL ON THE JOB CREATION LAW

In terms of job creation policies, the Job Creation Law is not aimed 
at farmers, fishermen, and rural communities. However, this legal product 
changes a number of laws related to farmers, fishermen, and food sovereignty. 

The Law on Job Creation changes, abolishes, and provides new rules 
for dozens of laws in one law, including those related to food, some of which 
the WTO (World Trade Organization) demands to amend. These include 
Law 18/2009 concerning Livestock and Animal Health, Law 13/2010 concern-
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ing Horticulture, Law 18/2012 concerning Food, and Law 19/2013 concerning 
Protection and Empowerment of Farmers. 

The Omnibus Law on Job Creation can be illustrated like a large group 
in one bus because there are many laws in one legal product. However, the 
job creation law also creates minibusses, because the job creation law man-
dates the formation of implementing regulations. 

The decision of the Constitutional Court in the case of reviewing Law 
18/2012 concerning Food, has returned the Covenant on Ecosob Rights as a 
reference to the Food Law, especially in interpreting basic human needs. In 
its deliberations, the Constitutional Court referred to the International Cov-
enant on Economic and Cultural Rights in interpreting the Food Law. The 
Constitutional Court in the case of reviewing the Food Law is of the opinion: 

 
The phrase basic human needs are clothing, food, and shelter, according 
to Article 11 (1) of the Covenant On Economic, Social and Cultural Rights, 
as has been ratified by Law Number 11 of 2005 concerning Ratification 
of the International Covenant On Economic, Social and Cultural Rights, 
which states that basic human needs are not only related to food, but 
also clothing and housing. That the main basic human need is food.

Law 18/2012 concerning Food continues to use the concept of food secu-
rity which is juxtaposed with the concept of food sovereignty and independ-
ence. Whereas the concept of food sovereignty is a critique of the concept of 
food security. Article 3 of the Food Law states that Food Administration is 
carried out to meet basic human needs that provide fair, equitable, and sus-
tainable benefits based on Food Sovereignty, Food Independence, and Food 
Security.

The Food Law mandates to be sovereign in the food sector, so that food 
availability is carried out independently so that imports are limited. Article 
1, Article 14, and Article 15 of the Food Law, state that the availability and 
source of the food supply come from domestic production and the National 
Food Reserve, and the Government prioritizes domestic food production to 
fulfill the need for food consumption.

When domestic production and the National Food Reserve cannot meet 
the needs, Article 1, Article 14, and Article 36 of the Food Law allow food 
imports according to need. However, the food import policy by the Govern-
ment, based on Article 39 of the Food Law, should not harm the sustainability 
of farming businesses, increased production, welfare of farmers, fishermen, 
fish raisers, and micro and small food business actors.  
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The mainstreaming of domestic production and restrictions on food 
imports are also regulated in Article 15 of Law 19/2013 concerning the Pro-
tection and Empowerment of Farmers, which states that the Government is 
obliged to prioritize domestic agricultural production to meet national food 
needs, and the obligation to prioritize domestic agricultural production is 
carried out through regulating the import of agricultural commodities in ac-
cordance with the harvest season and/or domestic consumption needs.

Article 33 and Article 66 of the Job Creation Bill actually change the 
direction of food sovereignty by changing the provisions of Article 14 of the 
Food Law and Article 15 of the Law on Protection and Empowerment of 
Farmers by stating that the source of the food supply comes from domestic 
food production, national food reserves, and food imports. This shows that 
food imports are in line with domestic production and national food reserves, 
no longer import restrictions.

Article 115 of the Job Creation Bill also changes the provisions of Article 
37 of Law 7/2016 concerning the Protection and Empowerment of Fishermen, 
Cultivators, and Salt Farmers, concerning the control of fishery and salt im-
ports which are regulated by law, amended by regulated through a Govern-
ment Regulation. 

The Job Creation Law also no longer limits foreign investment in horti-
culture by changing the provisions in Article 100 of Law 13/2010 concerning 
Horticulture, by removing the provision that the amount of foreign invest-
ment is limited to a maximum of 30% (thirty percent). Whereas the article 
according to the Constitutional Court is in accordance with the mandate of 
Article 33 of the 1945 Constitution. In the context of food sovereignty, the 
state should empower seed breeders. 

Food sovereignty absolutely requires the expansion of agricultural 
land or the extensification of agricultural areas as food production centers. 
However, the Job Creation Bill through Article 32, Article 121, and Article 
122 changes the provisions in Article 19 of Law 22/2019 concerning Sustain-
able Agricultural Cultivation Systems, Article 10 of Law 2/2012 concerning 
Land Procurement for Development in the Public Interest, and Article 44 of 
Law 41/2009 concerning the Protection of Sustainable Agricultural Land by 
including a national strategic program other than land for the public interest, 
which can transfer the function of sustainable food agriculture cultivation 
land and add land objects for the public interest, from 18 to 24 objects, so that 
more development object that can carry out the conversion of sustainable 
agricultural land functions.

The Job Creation Law also changes the provisions in the Plantation Law 
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regarding the regulation of the obligation to facilitate community gardens 
covering an area of 20% of the plantation company’s land area. This change 
will practically change the regulations related to Plantation Business Permits, 
HGU (Hak Guna Usaha-Cultivation Rights), plantation business partnerships, 
ISPO (Indonesian Sustainable Palm Oil) certification, palm oil moratorium, 
and agrarian reform, so that it has the potential to have an impact on planta-
tion governance and smallholders. 

Presidential Instruction 8/2018 concerning Suspension of Oil Palm 
Plantation Licensing and Increasing Oil Palm Productivity, actually shows 
the rate of investment in oil palm plantations, so that the expansion of oil 
palm plantations needs to be moratorium on to provide opportunities for 
relevant ministries and local governments to evaluate and resolve licensing 
issues, rights on land, oil palm plantations in the forest, and the allocation of 
20% of the release of forest areas and from the HGU of oil palm plantations 
to smallholders. The 20% land object as mentioned above is also regulated 
in Presidential Decree 86/2018 concerning Agrarian Reform as the object of 
Agrarian Reform Object Land (TORA). 

Initially, the minimum limitation was 20% of the total plantation area 
cultivated by plantation companies in facilitating the development of local 
community gardens, regulated through a Regulation of the Minister of Ag-
riculture, then increased by regulated by law, and strengthened by the deci-
sion of the Constitutional Court in the case of judicial review of Law 39 /2014 
on Plantations. 

There are also implementing regulations in the form of Regulation of 
the Minister of Agriculture Number 29/Permentan/KB.410/5/2016 concern-
ing Amendments to Regulation of the Minister of Agriculture Number 98/
Permentan/OT.140/9/2013 concerning Guidelines for Plantation Business Li-
censing, and Regulation of the Minister of Agrarian Affairs and Spatial Plan-
ning/Head of the National Land Agency Number 7 of 2017 concerning Regu-
lations and Procedures for Establishing Cultivation Rights. 

The obligation of plantation companies to facilitate the development of 
community plantations in the vicinity of at least 20% of the total area of plan-
tations cultivated, is also required to obtain an ISPO (Indonesian Sustainable 
Palm Oil) certificate based on the Regulation of the Minister of Agriculture 
Number 11/Permentan/OT.140/3/2015 concerning Indonesian Sustainable Oil 
Palm Plantation Certification System. Even in the context of achieving ISPO 
certification, President Jokowi has issued Presidential Instruction 6/2019 con-
cerning the National Action Plan for Sustainable Oil Palm Plantations 2019-
2024. 
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The easy change of legal products without an explanation to the people 
about the implementation of legal products, and uncertainty in law enforce-
ment, will lead to the loss of legal certainty guarantees. This legal uncertainty 
creates conditions that hinder the ease of doing business and the realization 
of social justice.

Violation of the Right to Education

Before its ratification, the House of Representatives and the Government 
stated that the education and culture cluster had been excluded from the 
discussion of the Job Creation Bill. But after being ratified, in paragraph 12 
of Education and Culture, it clearly regulates education. 

Article 65 of the Job Creation Law states that: (1) The implementation of 
licensing in the education sector can be carried out through Business Li-
censing as referred to in this Law; (2) Further provisions for the implemen-
tation of licensing in the education sector as referred to in paragraph (1) 
shall be regulated by a Government Regulation.

The existence of this article is tantamount to placing education as a traded 
commodity. 

Article 1 letter d of Law no. 3 of 1982 concerning Mandatory Company 
Registration, defines “business” as any action, act or activity in the eco-
nomic field, which is carried out by every entrepreneur to obtain profit. 
So if the implementation of licensing in the education sector is carried out 
through Business Licensing as referred to in the Job Creation Law, it means 
placing education for profit. This is contrary to the Preamble of the 1945 
Constitution which states that one of the goals of the state is to educate 
the nation, and Article 31 of the 1945 Constitution which states: (1) Every 
citizen has the right to education; (2) Every citizen is obliged to attend basic 
education and the Government is obliged to pay for it; (3) The state prior-
itizes the education budget of at least twenty percent of the APBN (State 
Budget) and APBD (Regional Revenue and Expenditure Budget) to meet 
the needs of the implementation of national education. 

Law Number 20 of 2003 concerning the National Education System states: 
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Article 5 Paragraph (1): Every citizen has the same right to obtain quality 
education; 

Article 6 Paragraph (1): Every citizen aged 7-15 years is required to attend 
basic education; and Article 34 Paragraph (1) the government and local 
governments guarantee the implementation of compulsory education at 
the minimum level of basic education without charging fees.

Responsibility in providing education means that the state must provide 
places/schools, educators, facilities, and infrastructure so that teaching and 
learning activities can run. Financing education means that the state must 
provide funds/budget so that teaching and learning activities involving 
educators, schools, facilities, and infrastructure can be realized.

Organizing education is one of the state services to the people (public ser-
vice obligation), which aims to educate the life of the nation. Because edu-
cation is a human right, then there are no restrictions on every citizen to 
get it. There is no discrimination whether the citizen lives in the city or in 
the countryside, whether the poor or the rich, the state is obliged to pro-
vide education services.

Until now, the state has not been able to carry out the obligation to fulfill 
the right to education completely. The capacity of public schools is still 
minimal and not optimal, causing children of learning age to attend high-
paying private educational institutions. This will certainly be problematic 
for children from lower-middle families. 

This phenomenon will be exacerbated by the implementation of the Job 
Creation Act, which provides easy permits for private educational institu-
tions. The licensing is no longer a non-profit, but a business license. Private 
educational institutions with a non-profit license alone are burdensome 
because private school education costs are expensive, let alone given a 
business license, then the cost of school education will follow the market 
mechanism. This will certainly lead to a disparity in access and quality of 
education that is getting worse. 

The act of commercializing and privatizing education is also contrary to 
the Universal Declaration of Human Rights. Article 26 of the Universal 
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Declaration of Human Rights states: (1) Everyone has the right to educa-
tion. Education must be free of charge, at least for the lower school level 
and primary education. Low education should be mandatory. Technical 
and vocational education, in general, should be open to all, and higher 
education should be accessible in the same way to all, based on merit.

The state must be present to provide facilities and financing so that educa-
tion can be accessed by the people free of charge, not expensive. 

That way, education is a formal way that the state does to educate its cit-
izens so that competitive human resources will be produced. Therefore, 
citizens must be given access to education up to university. 

If we refer to the Job Creation Law, education is no longer seen as a cultural 
process that plays a role in shaping the nation’s character. Nor is it based 
on aspects of availability, affordability, and acceptance by the community, 
but is based solely on economic principles. Hence, the state will slowly and 
systematically release the responsibility for providing education and the 
burden is placed on the community, and provide the maximum profit to 
private parties who have business licenses. 
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CONCLUSION

The Job Creation Act does not strengthen the 
regulation in the context of respecting, pro-
tecting, and fulfilling the right to food, espe-

cially in the progressive realization of the fulfillment 
of the right to food based on optimizing productive 
resources through agrarian reform policies to realize 
food sovereignty based on the production of farmers, 
fishermen, and communities that are working in the 
countryside. 

The Job Creation Act expands food liberaliza-
tion, commercialization of education, and a free la-
bor market. This shows the old paradigm, namely 
the effort to invite investment by making low wages 
a comparative advantage. To support low wages, 
food prices must also be cheap by relying on food 
imports, and a link and match education system, 
meaning that educated workers are “screws” of in-
vestment machines. 

Previously, democratic procedures were used 
to liberalize the economy, natural resources, employ-
ment, and others, and now, in the formation of the 
Job Creation Law, the procedures are all violated. 

For this reason, legal reform is needed that can 
be used as the basis of government in the progressive 
realization for the fulfillment of the constitutional 
rights of the Indonesian people.

5 Conclusions and 
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RECOMMENDATIONS 

1. The constitutional struggle of the people’s movement that has resulted in 
the decisions of the Constitutional Court must be used as the basis for the 
government/local government, the House of Representatives/Regional 
People’s Representative Council, and the courts.

2. The people’s movement must guard the constitutional rights as stated in 
the 1945 Constitution as well as those contained in the decisions of the 
Constitutional Court; 

3. Strengthening legal aid and solidarity with communities who are victims 
of development injustice.
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